
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and  ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,    ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,   ) 
      ) 
 Respondent.    ) 
 

NOTICE OF FILING 

TO: Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL 60601 

Attached Service List 

 
PLEASE TAKE NOTICE that I have filed today with the Illinois Pollution Control Board 

Respondent, Midwest Generation, LLC’s Objection and Appeal from Hearing Officer’s Ruling to Admit 
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The undersigned, an attorney, certifies that a true copy of the foregoing Notice of Filing and 

Respondent, Midwest Generation, LLC’s Objection and Appeal from Hearing Officer’s Ruling to Admit 

Complainants’ Exhibit 16 as Evidence and Memorandum in Support of Midwest Generation, LLC’s 

Objection and Appeal from Hearing Officer’s Ruling to Admit Complainants’ Exhibit 16 as Evidence was 

filed electronically on November 13, 2017 with the following: 

Don Brown, Assistant Clerk 
Illinois Pollution Control Board 
James R. Thompson Center 
100 West Randolph Street, Suite 11-500 
Chicago, IL  60601 
 

and that true copies were emailed on November 13, 2017 to the parties listed on the foregoing Service 

List. 

 
 

  /s/ Jennifer T. Nijman   
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,   ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
   Respondent.  ) 

 
MIDWEST GENERATION, LLC’S OBJECTION AND APPEAL FROM HEARING 
OFFICER’S RULING TO ADMIT COMPLAINANTS’ EXHIBIT 16 AS EVIDENCE 

 

Pursuant to 35 Ill. Adm. Code 101.502(b), 101.518 and 101.626, Respondent Midwest 

Generation, LLC (“MWG”), by its undersigned counsel, submits to the Illinois Pollution Control 

Board this Objection and Appeal from the Hearing Officer’s Ruling to Admit Exhibit 16. In 

support of its Objection and Appeal, MWG submits its Memorandum in Support and states as 

follows: 

1) On October 23, 2017, the Complainants moved to admit into evidence Exhibit 16, a 

February 10, 2012 email from Richard Frendt to Maria Race attaching four draft documents titled 

“Ash Pond Data Evaluation and Summaries” for the Joliet 29 Station, the Powerton Station, the 

Waukegan Station, and the Will County Station. (Attachment A).  

2) On October 23, 2017, over the objection of MWG, the Hearing Officer issued a ruling to 

admit Exhibit 16 as evidence.  

3) MWG appeals the Hearing Officer’s decision to admit Exhibit 16 because it is an email 

attaching a series of draft documents. There are no final copies of the draft documents and 
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Complainants did not call the person who prepared the draft documents to testify. The email and 

the draft documents are not relevant evidence upon which a prudent person would rely because the 

draft documents are uncertain, speculative and not reliable. 5 ILCS 100/10-40, 35 Ill. Adm. Code 

101.626(a); People v. Morgan, 197 Ill. 2d 404, 455-56, 259 Ill. Dec. 405, 435, 758 N.E.2d 813, 

843 (2001). 

WHEREFORE, for the reasons stated above, MWG requests that the Board reverse the 

Hearing Officer’s ruling, exclude Exhibit 16 and strike all testimony related to the Exhibit.  

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 
 
In the Matter of:    ) 
      ) 
SIERRA CLUB, ENVIRONMENTAL ) 
LAW AND POLICY CENTER,   ) 
PRAIRIE RIVERS NETWORK, and ) 
CITIZENS AGAINST RUINING THE ) 
ENVIRONMENT    ) 
      ) PCB 2013-015 
 Complainants,   ) (Enforcement – Water) 
      ) 
 v.     ) 
      ) 
MIDWEST GENERATION, LLC,  ) 
      ) 
   Respondent.  ) 

 
 

MEMORANDUM IN SUPPORT OF MIDWEST GENERATION, LLC’S OBJECTION 
AND APPEAL FROM HEARING OFFICER’S RULING TO  

ADMIT COMPLAINANTS’ EXHIBIT 16 AS EVIDENCE 
 

Midwest Generation, LLC (“MWG”) submits this Memorandum in Support of its Objection 

and Appeal from the Hearing Officer’s Ruling to Admit Exhibit 16 and states as follows: 

I. Background 

On October 23, 2017, while Complainants were questioning Ms. Maria Race, Complainants 

moved to admit as Exhibit 16 a February 10, 2012 email from Richard Frendt to Maria Race1 along 

with attached Draft Ash Pond Data Evaluation and Summaries for the four stations at issue in this 

matter: Joliet 29 Station, Powerton Station, Waukegan Station and Will County Station 

(collectively “the Stations”). A copy of Exhibit 16 as presented by Complainants is included as 

Attachment A to this Motion and Memorandum. MWG objected to the admission of Exhibit 16 

because it is not relevant evidence, rather it is a draft document not written by Ms. Race and not a 

                                                           
1 Maria Race was Director of Environmental Services for MWG and called as an adverse witness by Complainants. 
Richard Frendt was a consultant with the firm Patrick Engineering, Inc. formerly retained by MWG.   
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document a prudent person would rely upon. 35 Ill. Adm. Code 101.626(a). Overruling MWG’s 

objection, the Hearing Officer admitted Exhibit 16 into evidence. 

II. Only Relevant Evidence That is Reliable May Be Admitted into Evidence 

The Illinois Pollution Control Board (“Board”) rules provide that, in accordance with Section 

10-40 of the Illinois Administrative Procedures Act (“Illinois APA”), the Hearing Officer “will 

admit evidence that is admissible under the rules of evidence as applied in the civil courts of 

Illinois, except as otherwise provided in this Part.” 35 Ill. Adm. Code 101.626. Section 10-40 of 

the Illinois APA states that, “irrelevant, immaterial, or unduly repetitious evidence shall be 

excluded,”…and the rules of evidence as applied in civil cases shall be followed. 5 ILCS 100/10-

40.  

Evidence is only relevant “if it has any tendency to make the existence of any fact that is of 

consequence to the determination of an action either more or less probable than it would be without 

the evidence.” People v. Morgan, 197 Ill. 2d 404, 455-56, 259 Ill. Dec. 405, 435, 758 N.E.2d 813, 

843 (2001), citing People v. Illgen, 145 Ill. 2d 353, 364, 164 Ill. Dec. 599, 583 N.E.2d 515 (1991). 

However, evidence is not relevant if it is “remote, uncertain or speculative.” Morgan, 197 Ill.2d at 

456, citing People v. Cloutier, 156 Ill. 2d 483, 501, 190 Ill. Dec. 744, 622 N.E.2d 774 (1993). A 

“court may reject evidence which it determines to be of little probative value because of its 

uncertainty or conjectural nature.” People v. Bouska, 118 Ill. App. 3d 595, 601, 74 Ill. Dec. 227, 

231-32, 455 N.E.2d 257, 261-62 (1st Dist. 1983), citing People v.  Yuknis, 79 Ill. App. 3d 243, 

249, 398 N.E.2d 258 (1st Distr. 1979). 

The Illinois APA allows for the admission of otherwise non-admissible evidence “if it is of a 

type commonly relied upon by reasonably prudent men in the conduct of their affairs.” 5 ILCS 

100/10-40. The Board’s rules contain a similar exception in Part 101.626(a), which states that only 

evidence that is material, relevant and would be relied upon by prudent persons, may be admitted. 
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35 Ill. Adm. Code 101.626(a). Courts have interpreted this to mean that, while hearsay evidence 

is generally inadmissible in an administrative hearing, the administrative procedure rules create an 

exception to the rule, but only when the hearsay is reliable. Metro Utility v. Illinois Commerce 

Comm'n, 193 Ill. App. 3d 178, 185, 549 N.E.2d 1327, 1331, 140 Ill. Dec. 455 (1990) (emphasis 

added).  

Exhibit 16 is an out of court statement entered for the truth of the matters stated and is clearly 

hearsay. As applied in this case, Exhibit 16 must be excluded because it is a draft document that 

by its very nature as a draft, is unreliable. Testimony in this case has documented the errors and 

inaccuracies in the draft Exhibit 16, further establishing it as unreliable.  Complainants elected not 

to call as a witness the person who drafted Exhibit 16 – who, in his deposition, actually pointed 

out certain errors and limitations of the draft. MWG is unfairly prejudiced by the admission of 

Exhibit 16 as an outdated, draft document because the Exhibit is incomplete, does not include 

attachments that form the basis for the statements, and is impossible to fully vet.   

III. An Email from a Non-Testifying Witness Attaching Draft Documents is Not 
Relevant Because it is Not Reliable and Not Commonly Relied Upon by Prudent 
Person 

Exhibit 16 is not reliable evidence. Exhibit 16 is an email from a non-testifying witness 

attaching documents that are clearly marked DRAFT on every page. The draft attachments are 

initial (and outdated) data evaluations from 2012 for each of the Stations. The draft documents do 

not include any of the supporting materials related to the Stations, including boring logs, 

groundwater monitoring results, or the groundwater elevations, making the validity of the draft 

statements impossible to assess.  

Mr. Richard Frendt, the author of the email and the draft documents, was a consultant with 

Patrick Engineering, Inc. (“Patrick Engineering” or “Patrick”) who was initially retained by MWG 

to assist with assessing the ash ponds at the Stations. These draft documents contain Mr. Frendt’s 
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preliminary review of data from a short period of time. Complainants asked Mr. Frendt about this 

document at his deposition, and Mr. Frendt testified that his observations were preliminary and, 

following additional information, found to be incorrect. (Attachment B, Excerpt of Richard Frendt 

Dec. 11, 2014 Deposition, pp. 76:12-79:11). In particular, Mr. Frendt stated: 

“In the specific instance with regard to Powerton, although I don't believe it was data 
that was generated at the time, we later determined that there's more than one 
groundwater unit at the site and that there are shallow units and deeper units and that 
analyzing flow patterns doesn't make any sense if you try to look at all of the wells 
together. We need to separate them into these different units to make sense of it.  

This was something we didn't know at the time that I think actually would later more 
modify the opinion that we show here at the top of [14]163.” 
(Attachment B, Frendt Deposition, pp. 78:24-79:11, emphasis added) 

Thus, as described by Mr. Frendt at his deposition, because the documents were not final, Mr. 

Frendt’s observations and conclusions were not correct and would later be modified and revised 

based upon new and corrected information. By the witnesses’ own testimony, the draft documents 

are preliminary and incorrect on at least one very significant issue. 

It has been established that various documents prepared by Mr. Frendt’s consulting firm, 

Patrick Engineering, contained errors that needed to be corrected. In particular, as described in 

MWG’s 2012 Responses to Illinois Environmental Protection Agency (“Illinois EPA”)’s Violation 

Notices, the reports submitted by Patrick Engineering contained transcription errors that required 

submission of amended reports. (See Footnote 6 in each of Exhibits 8B – 11B, attached as 

Attachments C, D, E, and F). Moreover, Dr. James Kunkel, Complainant’s expert, observed the 

errors made by Patrick at his deposition:  

Q: And, in fact, that was a transcription error by Patrick?  
A:  Oh, it could have been, yes. Patrick had lots of errors; didn't they? It makes it 

difficult to interpret. 
(Attachment G, Excerpt of Dr. James Kunkel Deposition, March 17, 2016, p. 
141:14-18, emphasis added) 
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Dr. Kunkel repeated his observation that there were errors in Patrick Engineering’s report at the 

Hearing. On October 27, 2017, Dr. Kunkel stated that his opinion regarding the Waukegan ash 

ponds “was based on erroneous bottom elevations of the pond provided by Patrick.” (PCB13-15 

Hearing Transcript, Oct. 27, 2017, p. 125:17-18, excerpt at Attachment H).  

As to Exhibit 16 specifically, the parties are well aware that the attached draft document 

concerning the Powerton Station, is clearly incorrect. As evidenced by Mr. Frendt’s deposition, 

and MWG’s Response to Illinois EPA regarding Powerton, MWG had to revise and correct the 

interpretation of the complex groundwater flow at Powerton and the sample results. (Attachment 

B and Attachment D, Ex. 9B at MWG13-15_389). Given the statement of Complainants’ own 

expert and the errors by Patrick in other documents, it is equally likely that Exhibit 16 contains 

other errors or, at the very least, severely outdated information as it relates to the other Stations. 

As such, the draft documents will serve only to add confusion to the Board by presenting mistaken, 

draft information. MWG will be prejudiced by reference to or reliance on incorrect and 

subsequently updated information. 

  Accordingly, Exhibit 16, and the draft documents contained within the exhibit, are merely 

conjecture, uncertain, and speculative. Because the draft documents are uncertain, the draft 

documents are not relevant evidence and thus should have been excluded. Morgan, 197 Ill.2d at 

456, People v. Bouska, 118 Ill. App. 3d at 601. Moreover, even under the more permissive rules 

of the Board and the Illinois APA, Exhibit 16 should have been excluded because Exhibit 16 and 

the draft documents contained within are uncertain and speculative, and thus are not reliable. Metro 

Utility v. Illinois Commerce Comm'n, 193 Ill. App. 3d at 185. 
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MWG requests that the Board reverse the Hearing Officer’s Decision, exclude Exhibit 16, and 

strike all testimony related to the excluded Exhibit. 

Respectfully submitted, 
Midwest Generation, LLC 

 
By:   /s/ Jennifer T. Nijman 

              One of Its Attorneys 
 
 
Jennifer T. Nijman 
Susan M. Franzetti 
Kristen L. Gale 
NIJMAN FRANZETTI LLP 
10 South LaSalle Street, Suite 3600 
Chicago, IL  60603 
312-251-5255 

Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017



Electronic Filing: Received, Clerk's Office 11/13/2017


	2.PDF
	1.PDF
	Scan20171113112846.PDF



